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Medical Marijuana

Cannabis is labeled by the FDA as a
1. Schedule 1 drug
2. Schedule 2 drug
3. Schedule 3 drug
4. Schedule 4 drug
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Medical Marijuana

Recreational Use of Cannabis is Legal
1. In all states in the USA
2. In only one state in the USA (Colorado)
3. In more than one state in the USA
4. In no state in the USA

Source: norml.org

5

29 Dowlin Forge Road   Exton, PA 19341  ph:  (610) 423-4200
www.rhoads-sinon.com © 2016 Rhoads & Sinon LLP.    All Rights Reserved.

Recreational use:
54% in favor
41 % opposed

Medical use:
89% in favor
9% opposed

Public Opinion Leading the Way

• Public opinion on the issue of marijuana legalization has shifted 
dramatically over the past several years.

• A Quinnipiac University poll conducted in May 2016 revealed 
that a majority of registered voters nationwide support the 
legalization of marijuana.
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Science of Medical Marijuana

Over 500 pharmacologically-active compounds

THC:  tetrahydrocannabinoid:  provide high, euphoric feeling 

CBC:  cannabidiol:  non-psychoactive compound that reduces THC’s 
psychoactive effects

2 FDA – Approved

–Dronabinol (Marinol) – oral THC

–Nabilone (Cesamet) – CB1 agonist

–FDA-Approved for 1) Nausea and vomiting associated with 
chemotherapy; 2) Appetite stimulation in AIDs patients
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Why do you Need to Know About Medical Marijuana

1. Your patients will ask about it

2. Your colleagues will ask about it

3. You may be asked to consult on whether a 
colleague should certify one of his patients for 
medical marijuana

PA’s Medical Marijuana Act
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PA Medical Marijuana Act
• Act 16, “The Medical Marijuana Act,” 35 P.S. § 10231.101 et 

seq., was signed into law by Governor Wolf on April 17, 2016.

• The PA Department of Health has begun the process of 
implementing the Medical Marijuana Program.

• The PA Department of Health must begin promulgating 
“temporary” regulations by November 17, 2016 to expire May 
17, 2018

• After May 27, 2018, permanent regulations must be adopted “as 
provided by law”
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PA Medical Marijuana Act (cont’d)

• Current Status of the Regulations
 First set of Temporary Regulations published June 25th (Safe Harbor)
 Final Temporary Grower/Processor Regulations issued October 29th

 Draft Temporary Regulations for Dispensaries issued October 25th; 
final Temporary Regulations by the end of the year

 No dates on Practitioner Regulations – but workgroup to meet 
November 28th

• The implementation process is expected to take between 18 
and 24 months and, when completed, will offer medical 
marijuana to patients who are under a physician’s care for the 
treatment of a serious medical condition.”
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PA Medical Marijuana Act (cont’d)

What is a “Serious Medical Condition (SMC)
• Autism

• Amyotrophic Lateral Sclerosis

• Cancer

• Crohn’s Disease

• Epilepsy

• Glaucoma

• HIV/AIDS

• Huntington’s Disease

• Inflammatory Bowel Diseases

• Intractable Seizures

• Multiple Sclerosis

• Neuropathies

• Parkinson’s Disease

• Post-Traumatic Stress Disorder

• Sickle Cell Anemia

• Severe, Chronic or Intractable 
Pain

• Damage to the nervous tissue of 
the Spinal Cord with Intractable 
Spasticity
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PA Medical Marijuana Act (cont’d)

• What form will the medical marijuana be in and how will it 
be taken?
 Pill
 Topical forms, including gel, 

creams or ointments
 Tincture

 Oil
 A form medically appropriate for 

administration by vaporization or 
nebulization

 Liquid

• It is unlawful to smoke medical marijuana
(e.g., leaf/flower)

PA Medical Marijuana Act (cont’d)

• What about brownies (i.e. “edibles”)?

 One section of the Act: “It is unlawful to … except as provided 
under subsection (C), incorporate medical marijuana into edible 
form.”

 Subsection (C): “Nothing in this Act shall be construed to 
preclude the incorporation of medical marijuana into edible form by 
a patient or a caregiver in order to aid ingestion of the medical 
marijuana by the patient.”
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PA Medical Marijuana Act (cont’d)

• What is the process for patients to qualify for medical marijuana?
 To purchase medical marijuana, a patient will need to be under the continuing 

care of a physician who is registered with the Department of Health.
 The physician will complete a DOH certification stating that the patient has a 

serious medical condition.  ($150 - $200 initial visit)
 The patient must then apply to the Department for an identification card and pay 

a $50 fee.
 Once the patient receives an identification card, he or she can purchase medical 

marijuana at an authorized dispensary.

• The Department of Health has declared that it “will make it as easy as 
possible for patients to apply for medical marijuana identification 
cards.”
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PA Medical Marijuana Act (cont’d)

• Safe Harbor Regulations 
The First set of temporary regulations pertain to Section 2106 of the Act, which 

provides:

(a) General Rule.  It is not a violation of this act or …The Controlled Substance, 
Drug, Device and Cosmetic Act, if a parent or guardian of a minor under 18 years 
of age lawfully obtains medical marijuana from another state, territory of the United 
States or any other country to be administered to the minor.

(b) Expiration.  This section shall expire 730 days after the effective date of this section.

 The regulations outline the specific requirements that must be followed when a 
parent or legal guardian is administering medical marijuana obtained from outside
of Pennsylvania to a minor in his/her care.

 PA licensed Physician completes the Safe Harbor Physician Form certifying that 
patient has a SMC.

 DOH has approved 103 “Safe Harbor Letters.”
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PA Medical Marijuana Act (cont’d)

• How do Physicians Register to Issue Certificates
Currently licensed in PA and in good standing (subject to annual 

review)
DOH Will:
– Evaluate training, experience to treat SMC
– Verify license and disciplinary actions

Complete a 4 hour training course
– Latest scientific research
– Risk/benefits
– Other information deemed necessary
– Approved CME course by State Boards
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PA Medical Marijuana Act (cont’d)

• What is the Process for Physicians to Certify a Patient
Documentation is Key!

1. Check the Prescription Drug Monitoring Program:
– Prior to issuing certificate, or
– When changing amount/dosage

2. Patient is under the physician’s continuing care
3. Medical opinion, SMC and past treatments
4. Patient likely to receive therapeutic or palliative benefit from MM

 File certificate in patient chart and send to DOH (electronically)
 Frequent patient visits to monitor the patient
 Notify DOH if:
– Patient no long has SMC
– MM no longer therapeutic or palliative
– Patient died
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PA Medical Marijuana Act (cont’d)

• What Physicians Can’t Do
 Receive/give remuneration to certify a patient (ok to be 

paid for the E/M visit)

 Have an economic interest in a grower, processor or 
dispensary

 Advertise that you can certify a patient for medical 
marijuana

 Not treat/issue certificate to a patient at a dispensary

PA Medical Marijuana Act (cont’d)

• Medical Marijuana Advisory Board
 15-member body established within the PA Department of Health
 Advisory Board must issue a written report to the governor, senate, and 

house on May 17, 2018.  The report must include recommendations and 
findings as to the following:
– Whether to change the types of medical professionals who can issue 

certifications to patients. 
– Whether to change, add, or reduce the types of medical conditions 

which qualify as serious medical conditions under this act. 
– Whether to change the form of medical marijuana permitted under 

this act.
– Whether to change, add, or reduce the number of 

growers/processors or dispensaries.
– How to ensure affordable patient access to medical marijuana.
– Whether to permit medical marijuana to be dispensed in dry leaf or 

plant form, for administration by vaporization.
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PA Medical Marijuana Act (cont’d)

• July 18, 2016 – DOH announced formation of the Medical Marijuana 
Physician Workgroup

• Work with DOH in developing regulations and to disseminate 
information to provider
 Alleghany  Health Network

 Geisinger Health System

 Penn State Health

 Port Allegany Health Center

 Temple University Health Systems

 The Lehigh Valley Health Network

 Thomas Jefferson University Hospitals

 Perelman Center for Advanced Medicine at 
the University of Pennsylvania

 University of Pittsburgh Medical Center

 The Commonwealth Medical College

 Pennsylvania Academy of Family Physicians

 Pennsylvania Chapter of the American 
Academy of Pediatrics

 Pennsylvania Medical Society
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• What are the requirements to become an approved 
grower/processor?
 The Department will issue permits (initially) for up to 25 

grower/processors.
– Applications should become available shortly after the temporary 

regulations are finalized.
– Permits valid for one year and then subject to renewal 
– Submit a permit application along with:
 A non-refundable application fee of $10,000.00
 A permit fee of $200,000.00 (refunded if permit not granted)
 Proof of $2,000,000.00 in capital

 $500,000.00 of which must be on deposit in a financial institution

 Up to 5 Grower/Processors may be issued dispensary permits
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• What are the requirements to become an approved 
dispensary?
 The Department will issue up to 50 permits (initially)
– Each approved dispensary can have no more than 3 locations

 Up to 150 across the state. 

– Submit a permit application along with:
 A non-refundable application fee of $5,000.00
 A permit fee of $30,000.00 (for each location)
 Proof of $150,000.00 in capital and on deposit in a financial 

institution
– Physician or pharmacist present at all times, satellite offices 

staffed by PAs or CRNPs
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PA Medical Marijuana Act (cont’d)
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PA Medical Marijuana Act (cont’d)

Draft Temporary Dispensary Regulations

–When providing medical marijuana to patient review most recent certificate on 
the DOH database
Dispense based on requirements or limitations as to the form on the certificate issued by 

the physician

If no requirements/limitations – physician, pharmacist, PA or CRNP consults with the 
patient/caregiver regarding the appropriate form and dose to be provided



9

But hold up… isn’t this illegal?
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 Physicians NOT subject to arrest, prosecution, or penalty for 
any action taken in accordance with the Act

 Not subject to disciplinary action by a PA licensing              
board or commission for acting in accordance with the Act
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PA Medical Marijuana Act (cont’d)

PA Medical Marijuana Act (cont’d)

• But if  someone violates the MM Act: 
 Criminal Penalties
– $5,000 - $10,000 fine, 6 months to 1 year in prison

 Civil Penalty
– $10,000 per violation and $1,000/day for continuing violation

• Revocation of Physician Registration

• Subject to disciplinary action by the State Licensing Board
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Federal vs. State Law

• Marijuana – for both medical and recreational use –
remains illegal under Federal law

• Marijuana is a “Schedule I” drug under the Controlled 
Substances Act of 1970, which means it has a high potential 
for abuse and no accepted medical value

• Marijuana can be “rescheduled” either legislatively or 
through the executive branch:
 Congress has so far rejected all bills to reschedule marijuana
 The United States Attorney General can reschedule marijuana 

administratively through a petition process
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Federal vs. State Law

In August, the DEA failed to reclassify marijuana as a Schedule II 
drug

But will  the number of facilities registered to grow marijuana 
for research – University of Mississippi is the only approved site in 
the U.S.

Currently 350 applications on file with the FDA for research 
waiting for marijuana
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Federal vs. State Law (cont’d)

• Faced with a proliferation of laws from various states that have either 
“legalized” or “decriminalized” the use of marijuana, the Federal 
Government has opted to place an increased emphasis on prosecutorial 
discretion…

• Rohrabacher-Farr Amendment prevents DOJ from using federal funds to 
prevent states from “implementing their own state laws that authorize the 
use, distribution, possession or cultivation of medical marijuana”

• Federal courts recently interpreted Amendment to prohibit the DOJ from 
using federal funds to prosecute individuals engaged in conduct permitted 
by the state medical marijuana law who are in compliance with those laws.
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Federal vs. State Law (cont’d)

• Guidance from the U.S. Department of Justice was issued in the form of 
a memo (the “Cole Memo”) dated August 29, 2013.
 Per the memo, the federal government will focus its efforts on 

eight enforcement priorities:
1. the distribution of marijuana to minors

2. revenue from the sale of marijuana from going to 
criminal enterprises, gangs, and cartels

3. the diversion of marijuana from states 
where it is legal under state law in some 
form from going to other states

4. state-authorized marijuana activity from being 
used as a cover or pretext for the trafficking of 
other illegal drugs or other illegal activity

5. violence and the use of firearms in the cultivation 
and use of marijuana

6. drugged driving and the exacerbation of other 
adverse public health consequences associated 
with marijuana use

7. the growing of marijuana on public lands and the 
attendant public safety and environmental dangers 
posed by marijuana production on public lands

8. marijuana possession or use on federal property
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Federal vs. State Law (cont’d)

• Look at priority number one and priority number three:
 “the distribution of marijuana to minors”
 “the diversion of marijuana from states where it is legal under state law in some form 

from going to other states:
• Think back to the “safe harbor” letters that the DOH intends to issue...A safe 

harbor from what, exactly?  What does the regulation say?
The applicant shall certify as part of the application that [he/she] understands and agrees to 
the following:
(1) Marijuana is a prohibited Schedule I controlled substance under Federal law.
(4) Growing, distributing or possessing marijuana in any capacity is a violation of Federal law.
(6) Participation in the Medical Marijuana Program does not authorize a person to violate Federal law 

and does not provide immunity from or affirmative defense to arrest or prosecution under Federal 
law.

(7) The applicant, physician or minor shall indemnify, hold harmless and defend the Commonwealth 
for any and all civil or criminal penalties resulting from participation in the Medical Marijuana 
Program, including obtaining medical marijuana from outside this Commonwealth.
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Marijuana & Employment
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Employment Laws

• There is no single, overall piece of legislation – either at the state or federal level – that 
governs (or limits) an employer’s right to conduct drug testing or make employment 
decisions on the basis of an employee’s drug use.

• But there are several federal laws that are implicated when dealing with the issue of 
workplace drug testing and/or employee drug use.
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Federal Employment Laws
Federal Laws applicable to employment-based drug policies 
and workplace drug testing:

• U.S. Department of Transportation Drug & Alcohol Testing 
Regulations

• The Drug Free Workplace Act of 1988 (DFWA)

• The Family and Medical Leave Act (FMLA) 

• The Americans with Disabilities Act (ADA)
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Federal Employment Laws (cont’d.)

Leading Federal case on ADA and Medical Marijuana:
• James v. City of Costa Mesa, 700 F.3d 394 (9th Cir. 2012)

• A group of plaintiffs sought to prevent the cities of Costa Mesa and Lake Forest, California, 
from shutting down collectives that supplied them with medical marijuana.  The plaintiffs 
argued that the public accommodations subchapter of the ADA protected their right as 
disabled citizens to use medical marijuana in accordance with state law.

• They sought a “reasonable accommodation from Defendants’ zoning laws and policies to 
obtain access to medical marijuana to treat their disabilities.” 

• This is not an employment case, but it is relevant because the court dismissed the case based 
on its interpretation of the term “illegal use of drugs,” a definition that also applies to the 
ADA’s employment provisions.
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Federal Employment Laws (cont’d)

Leading Federal case on ADA and Medical Marijuana:
• James v. City of Costa Mesa, 700 F.3d 394 (9th Cir. 2012)

• A group of plaintiffs sought to prevent the cities of Costa Mesa and Lake Forest, 
California, from shutting down collectives that supplied them with medical marijuana.  
The plaintiffs argued that the public accommodations subchapter of the ADA protected 
their right as disabled citizens to use medical marijuana in accordance with state law.

• They sought a “reasonable accommodation from Defendants’ zoning laws and policies 
to obtain access to medical marijuana to treat their disabilities.” 

• This is not an employment case, but it is relevant because the court dismissed the case 
based on its interpretation of the term “illegal use of drugs,” a definition that also 
applies to the ADA’s employment provisions.
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Federal Employment Laws (cont’d.)

Leading Federal case on ADA and Medical Marijuana: (cont’d)

• Noteworthy excerpts from the James decision:

• “We hold that doctor-recommended marijuana use permitted by state law, 
but prohibited by federal law, is an illegal use of drugs for purposes of the 
ADA, and that the plaintiffs’ federally proscribed medical marijuana use 
therefore brings them within the ADA’s illegal drug exclusion.”

• “We recognize that the federal government’s views on the wisdom of 
restricting medical marijuana use may be evolving.  But for now Congress 
has determined that, for purposes of federal law, marijuana is 
unacceptable for medical use.  We decline to construe an ambiguous 
provision in the ADA as a tacit qualifier of the clear position expressed in 
the [Controlled Substances Act].”

And now…
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Pennsylvania

• Prior to the enactment of the Medical Marijuana Act, Pennsylvania did not have 
any laws limiting an employer’s right to terminate an employee for failing a drug 
test.

• In fact, certain provisions of PA’s Unemployment Compensation law actually 
encourage the implementation of a comprehensive workplace drug testing policy.
 “An employe[e] shall be ineligible for compensation for any week … [i]n which his unemployment is due to 

discharge or temporary suspension from work due to failure to submit and/or pass a drug test
conducted pursuant to an employer's established substance abuse policy, provided that the drug test is 
not requested or implemented in violation of the law or of a collective bargaining agreement.”  43 P.S. §
802(e.1).
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Pennsylvania (cont’d)

Employment provisions of the Medical Marijuana Act:
Section 510.  Prohibitions.
The following prohibitions shall apply:

(1) A patient may not operate or be in physical control of any of the following 
while under the influence with a blood content of more than 10 
nanograms of active tetrahydrocannabis per milliliter of blood in serum:
(i)   Chemicals which require a permit issued by the Federal Government 

or a state government or an agency of the Federal Government or a 
state government.

(ii)  High-voltage electricity or any other public utility.
(2) A patient may not perform any employment duties at heights or in 

confined spaces, including, but not limited to, mining while under the 
influence of medical marijuana.
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Pennsylvania (cont’d)

Employment provisions of the Medical Marijuana Act:
Section 510.  Prohibitions.  (cont’d)

The following prohibitions shall apply:

(3) A patient may be prohibited by an employer from performing any task which the 
employer deems life-threatening, to either the employee or any of the employees of 
the employer, while under the influence of medical marijuana.  The prohibition 
shall not be deemed an adverse employment decision even if the prohibition results 
in financial harm for the patient.

(4) A patient may be prohibited by an employer from performing any duty which could 
result in a public health or safety risk while under the influence of medical 
marijuana.  The prohibition shall not be deemed an adverse employment decision 
even if the prohibition results in financial harm for the patient.
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Pennsylvania (cont’d)

Employment provisions of the Medical Marijuana Act:
Section 2103.  Protections for patients and caregivers.
(b)   Employment.--

(1) No employer may discharge, threaten, refuse to hire or otherwise discriminate or retaliate 
against an employee regarding an employee’s compensation, terms, conditions, location or 
privileges solely on the basis of such employee’s status as an individual who is certified to 
use medical marijuana.

(2) Nothing in this act shall require an employer to make any accommodation of the use of 
medical marijuana on the property or premises of any place of employment.  This act shall 
in no way limit an employer’s ability to discipline an employee for being under the 
influence of medical marijuana in the workplace or for working while under the influence 
of medical marijuana when the employee’s conduct falls below the standard of care 
normally accepted for that position.

(3) Nothing in this act shall require an employer to commit any act that would put the 
employer or any person acting on its behalf in violation of Federal law.
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